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7 "2 Right Horicutable the Lord Provoſt; Magi 
ſtrates and Town-Council of the _ of Edin- 


lub, Defenders 3 
les: 2 


John Mowat late Mende in E dinburgh, now 
Tenant | in N ether-houſes, Purſucr. 12 


AGAINST. 


N hs month of Naas 17 63, a riotous and tu- 
multuous ſpirit prevailed amongſt the lower claſs of 
the inhabitants of this City of Edinburgh, ground- 

ed upon there being a ſcarcity of meal in the public 
markets: And notwithſtanding of the informants 
having done every thing in their power to prevent 
miſchief and damage to individuals, by endeavour- 
ing to ſuppreſs the riots and tumults which then ob- 
tained, and to remove the ſuppoſed cauſe of them; yet 
many acts of violence and outrage were committed; 
and, amongſt others, a number of thoſe riotous and 
tumultuous perſons did go into the houſe of John 
Mowat, than leſſee of the cuſtoms of the meal-market 
of the City, and did break his windows, and take 
out of his houſe, as the Magiftrates and Council have 
A been 


4 
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been informed, and verily believe to be true, many 
pier of his furniture, and other moveable ęffects be. 
longing to him within the houſe. 

John Muat, being adviſed that he was intitled to 
an indemnification from the informants of the loſs 
he had ſuſtained, did bring an action in this Court 
againſt them for that purpoſe, founded upon act 5th, 
anno 1. Geo. I. intitled, An act for preventing tumults 
„ and riotous aſſemblies, . wherein he concluded 1 
for payment of L. 51. 7. 10, Sterling, as the loſs he 6 
had ſuſtained upon that occaſion 

The action came to be heard before Lord Auchin- 
leck, when the purſuer, in the way of condeſcendence 1 
of the damage he had ſuſtained, exhibited a long ac- t 
compt of the particulars of rhe furniture, clothes, f 
books and moveables, -ſaid by him to have been, loſt, E 
with the value of the reſpective particulars, and ha- t 


ving the three following general articles annexed: 0 
| | L. b. d. 
f. 


Laigh houſe. One cheſs-window heads, Goc. 1 5 © 
Dwelling. Do. —Accompt of work done ang 
mumaterials furniſhed by the 
wright, in repairing timber- 
work of the windows, Cc. 


deſtroyed, . 6 0 9 
Accompt of work done and 
materials furniſhed by the 
glazier, in repairing the _ 
__ windows, * 8 „ 
The defenders admitted, that a mob or riot had hap- 
pened at the time libelled; and that the rioters had gone 
into the purſuer's houſe, and had damaged his win- 
dows, and carried off furniture and other moveables 
within his houſe; but that the particulars were un- 
known to them, tho they believed that the accompt 
N given 


3 


— in to proceſs of the particulars' might be very 
u 
a At the ſame time, the defenders confideved it to be 

their duty to ſuggeſt ſuch defences as occurred to 
them againſt the action, and to obſerve, that if the 
action was ſuſtained, and damages found due to the 
purſuer, it was neceſſary that time ſhould be allowed; 
and a method preſcribed, for the defenders levying the 
ſum. that ſhould be awarded from the inhabitants of 
the City, becauſe ſuch was the intendment of the 
ſtatute upon which the action was laid. 

As the action was the firſt which in this part of the 
united kingdom had been founded upon the ſtatute, 
the Lord Ordinary took it to report, and ordered in- 
formations to be given in; and the defenders ſhall 
now ſtate what was formerly ſuggeſted by them to 
the Lord Ordinary, leaving it with your Lords 19 
do what ſhall appear to be fit. 

By ſect. 4. of the ſtatute upon which the action is 
founded, it is- enacted, That if any perſons unlaw⸗ 
fully, * Youſly and tumultouſly aſſembled! together 
to the Mſturbance of the public peace; ſhall unlaw-⸗ 
fully and with force demoliſh or pull down, or 
begin to demoliſh or pull down, any church 
or chapel, or any building for religious worſhip, 
certified and regiſtred according to the ſtatute 
made in the firſt year of the reign of the late King 
Milliam and Queen Mary, intitled, An act for exempting 
their Majeſties Proteſtant ſubjects di iſenting from the church of 
e England from the penalties of certain laws, or any dwell- 

ing-houſe, barn, ſtable, or other out-houſe; that 

then every ſuch demoliſhing or pulling down, or 
beginning to demoliſh or puli down, ſhall be adjudged 


felony without benefit of clergy, and the offenders 

therein ſhall be adjudged felons, and ſhall ſuſſer death, 

as in the caſe of felony, without benefit-of clergy.” 
By 
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* of Queen Eliſabeth. for re-imburſing the perſon or 
o 


By ſect. 6. it is enated, © That if, after the ſaid laſt 


day of July 1715, any ſuch church or chapel, or any 
ſuch building for religious worſhip, or any ſuch 


dwelling-houſe, barn, ſtable, or other out-houſe, 


ſhall be demoliſhed or pulled down wholly or in 
part by any perſons ſo unlawfully, riotouſly and tu- 
multuouſly aſſembled; that then, in caſe ſuch church, 


chapel, building for religious worthip, dwelling. 
houſe; barn, ſtable or out-houſe, ſhall be out of any 


city or town that is either a county of itſelf, or is 
not within any hundred, that then the inhabitants 
of the hundred in which ſuch damage ſhall be done 


| ſhall be liable to yield damages to the perſon or per- 
ſons injured and damnified by ſuch demoliſhing or 


pulling down wholly or in part; and ſuch damages 


ſhall and may be recovered by action to be brought 


in any of his Majeſty's courts of record at Weſtminſter 
(wherein no ſuch eſſoin, protection or wager of law, 
or any im parlance, ſhall be allowed) by the perſon 
or perſons damnified thereby, againſt, any two or 
more of the inhabitants of ſuch hund ed; ſuch 
action for damages to any church or chapel, to be 
brought in name of the rector, vicar or curate of 
ſuch church or chapel that ſhall be ſo damaified, in 
truſt, for applying the damages to be recovered in 
rebuilding ſuch church or chapel ; and that judg- 
ment being given for the plaintiff or plaintiffs in 
ſuch action, the damages ſo to be recovered ſhall, 
at the requeſt of ſuch plaintiff or plaintiffs, his or 
their executors or adminiſtrators, be raiſed and levied 
on the inhabitants of ſuch hundred, and paid 


to ſuch plaintiff or plaintiffs in ſuch manner and. 


form, and by ſuch ways and means, as are provi— 
ded by the ſtatute made in the 25th year of the reign 


perſons on whom any money recovered againſt any 
55 | | hundred 
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hundred by any party robbed ſhall be levied: And in 


( caſe any ſuch church or chapel, building for religi- 


* ous worſhip, dwelling-houſe, barn, ſtable or out- 
© houſe, ſo damnified, ſhall be in any city or town 
that is either a county of itſelf, or is not within any 
hundred; that then ſuch damages ſhall and may be 
* recovered by action to be brought in manner afore- 
* ſaid, (wherein no eſſoin, protection, or wager of law, 
or any imparlance ſhall be allowed) againſt two or 
more inhabitants oft ſuch city or town; and judg- 
ment being given for the plaintiff or plaintiffs in 
* ſuch action, the damages ſo to be recovered ſhall, 
at the requeſt of ſuch plaintiff or plaintiffs, his or 
their executors or adminiſtrators, made to the 
* juſtice of the peace of ſuch city or town at any quar- 
« ter-ſeſlions to be holden for the ſaid city or town, 
be raiſed and levied on the inhabitants of ſuch city 
or town, and paid to ſuch plaintiff or plaintiffs, in 


© ſuch manner and form, and of ſuch ways and means, 
as are provided by the {11d ſtatute made in the 27th - 
year of rhe reign of Queen Eliſabeth, for reimbur- 


* ſing the perſon or perions on whom any money re- 
covered againſt any hundred by any party robbed 
* ſhall be levied” 

By ſect. 9. it is enacted, © That all and every per- 
ſon and perſons, who ſhall at any time be con- 
victed of any of the offences aforementioned with- 
in that part of Great Britain called Scotland, for eve- 
ry ſuch offence incur and ſuffer the pain of death 
and confiſcation of moveables; and alio, that all 
proſecutions for repairing the damages of any 
church or chapel, or any building for religious wor- 
ſhip, or any dwelling-houſe, barn, ſtable, or out- 
* houſe, which ſhall be demoliſhed or pulled down, in 
* whole or in part, within Scotland, by any perſons 
* unlawfully, riotouſly or tumultuouſly aflembled, 


* ſhall and may be recovered by ſummar action at the 
| * inſtance 


inſtance of the party aggrieved, his or her heirs or 
executors, againſt tke county, ſtewartry, city or burgh 
reſpectively where fuch diſorders ſhall happen, the 
Magiſtrates being ſummoned in the ordinary form, 
and the ſeveral counties and ſtewartries called by e. 
dictal citation at the market croſs of the head burgh 
of ſuch county or ſtewartry refpectively, and that 
in general, without mentioning their names and de- 
ſignations.“ ES EE go 
In the fir place, it was: ſuggeſted, That as the 
chief, if not the only intendment of the ſtatute was, 
the protection of churches, chapels; or other build- 
ings for religious worſhip, or where religious wor 
ſhip was made, by the diſſenters from the eſtabliſhed 
church of both parts of the united kingdom, it 
ſeemed at leaſt to be doubtful, whether this caſe would 
fall within the ſtatutey as the fury or violence of the 
mob, and damage done by the guilty perſons, did 
not proceed from the motives intended by the ſtatutes 
to be diſcouraged and fuppreſted. 7 | 
The /econd defence ſubmitted by the defenders was, 
That although the ſtatute ſhould: be underſtood to ex- 
tend to the protection of all Kinds of houſes ; yet that 
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action could only lie tor repairing the damage done 


to the purſuer's houſe, becauic the ſtatute did not au- 


thoriſe any reparation on account of goods takꝭn or 


flolen out of a houſe. 
The purſuer made anſwer to this, That it would be 


an abſurdity to ſuppoſe, that the legiſlature meant to 


give an indemnification of the loſs ſuſtained by the 
demolithing of a houſe in whole or in part, and not 
alſo to indemnity the owner as to the goods that 
ſhould be taken out of the houſe. 


It was replied for the detenders, That as the ſtatute 


had introduced an action for giving reparation extra 
communes juris regulat, in the caſes where houſes were 
demoliſhed 
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demoliſhed. in whole or in part, and that againſt per- 
ſous not guilty or in the wrong, it behoved to be 
friftly conſtructed ; and that there did not appear to be 
any abſurdity in, the ftatute's enacting reparation for 
damage done to* houſes, without including therein 
furniture or other moveables which might be carried 
off or ſtolen. The legiſfature appears to have had 
in view the giving relief, by an extraordinary remedy, 
as to all damage done to. houſes of religious wor- 
ſhip, Oc. But there is no reaſon to believe, ſuppoſe 
or conclude, that the legiſlature meant to comprehend 
within that extraordinary remedy all loſſes that 
ſhould be ſuſtained by the violence, outrage, or thef- 
tuous difpoſition of any number of riotous or diſ- 
orderly perſons: That it might be of dangerous conſe- 
quence in point of precedent, to find the purſuer in- 
titled to an indemnification for his moveables carried 
away ; for that, with the ſame juſtice, he might have 
demanded any ſum of money that might have been 
taken out of his houſe; or the proprietors of either of 
the banks might, in the event of their offices being 
demoliſhed, and their whole caſh and notes carried a- 
way, with equal juſtice, demand reparation by the 
ſame extraordinary remedy. Ee: B's 
That if the legiſlature had intended relief to have 
been given in ſuch caſes by the extraordinary reme- 
dy, the intention would have been clearly expreſſed 
in the ſtatute ; but as this is not done, the ſtatute can- 
not be extended to them by 1MPLICA TION, _ | 
The purſuer, to obviate this defence, was pleaſed 
to maintain, or at leaſt to ſuggeſt, That an action was 
competent to him at common law tor recovering his 
lofles from the defenders, upon this principle, That 
when damage 1s done by a mob in a city or burgh, 
it muſt be preſumed to be owing to tome fault or ne- 
glect of the magiſtrates. 
| Such, 
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Such of the defenders as were of the magiltracy 
or council when the mob happened upon the occaſion 
lioelled, are conſcious of having done their duty in 
every reſpect to prevent and ſuppreſs the wrongs then 
committed: But they are adviſed, that they are not 
bound to enter into a diſcuſſion of that matter; for that 
it would be a moſt dangerous principle, and what will 
never receive the ſanction of this Court, to have it eſta- 
Hliſhed, that magiſtrates are bound to repair all damage 
done to the lieges reſiding within their juriſdiction by 


the fury or theftuous diſpoſition of a riotous mob. If 


ſuch was the law, few would be found to undertake 
the office of magittrates. 

Such were the defences pleaded for the defenders; 
and the Court will give them ſuch effect as ſhall ap- 
pear to be agreeable to the rules of juſtice and of law. 

If it hall be the opinion of the Court, to find rhe 

purſuer intitled to reparation in whole or in part, then 

he next queſtion 1s, in what manner the ſum to be a- 
warded by the purſuer is to be levied from the inha- 
bitants of the City: For it is clearly the intendment of 
the ſtatute, that the magiſtrates and council of a 
burgh, i in ſuch caſes, are not bound to make reparati- 
on out of their own private eſtates, or out of the 
common good of the burgh; but that the ſum award- 
ed in name of damages is to be levied from the in- 
habitants of the burgh where the church or houſe, 
&c. has been demoli 1d. 

The ſtatute has eftabliſhed a method for levying the 
money awarded in ſuch cafes, by a reference to ano- 
ther ſtatute paſſed in the 27th year of the reign of 

Queen Eliſabeth, cap. 13. reſpecting the manner of 
5 ying the money that ſhall be recovered againſt any 
hundred on account of robberies. And by the 5th ſect. 
of that flatute it is enacted, * That after execution of 
. damages by the party or parties ſo robbed 3 
| | 
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ſhall and may be lawful' (upon complaint made by 
the parties ſo charged) to and for two juſtices of 
the peace (whereof one to be of the quorum of the ſame 
county, inhabiting within the ſaid hundred, or near 
* unto the ſame, where any ſuch execution ſhall be 
had, to afſeſs and tax, rateably and proportionally, 
according to their diſcretions, all and every the 
* towns, pariſhes, villages and: hamlets, as well of 
the ſaid hundred where any ſuch robbery ſhall be 
© committed, as of the liberties within the ſaid hundred, 
to and towards an equal contribution to be had 
and made for the relief of the ſaid inhabitant or 
inhabitants againſt whom the party or parties 
robbed before that time had his or their execu- 
tion: (2.) And that, after ſuch taxation made, the 
* conſtables, conſtable, head-burghs or head-burgh of 
every ſuch tawn, pariſh, village and hamlet, ſhall, 
by virtue of this preſent act, have full power and 
authority, within their ſeveral limits, rateably and 
* proportionably to tax and aſſeſs, according to their 
abilities, every inhabitant and dweller within every 
ſuch town, pariſh, village and hamlet, for and to- 
wards the payment of ſuch taxation and aſſeſſment 
das ſhall be ſo made upon every ſuch town, pariſh, 
village and hamlet, as aforeſaid, by the ſaid 
ju; 

The ſtatute has preſcribed no method of levying with 
regard to Scotland; and it is apparent, that the me- 
thod eſtabliſhed in England cannot with propriety be 
followed out in this caſe. It therefore muſt reſt 
upon your Lordfhips, in every. caſe of this kind, to 
ſupply the defect in the ſtatute, by directing the de- 
fenders to follow {ſuch analogous method in the le- 
vying any ſum that ſhall be awarded to the purſuer, 
as ſhall appear to be conſiſtent with the rules of levy- 
ing taxes received and known in this part of the 
united kingdoms. 
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ay The only: caſe which has occurred in this court 


2x 
way ſimilar to the preſent, and known to the 5 1 
. fenders, is an action which was brought by one My i 
Naelmith againſt the inhabitants of the Water of 


Leith, for recovering damages on account of ſome of 


a 


his trees that had been deſtroyed; and which action 
was founded upon act 50. anna 1. Geo. I. which enagg 


in ſubſtance, That the inhabitants of. any Pariſh, 


village or hamlet where trees are deſtroyed, , ſhall be 
© liable for damages: And which act refers to ang. # 
ther act paſſed in the 13th. year. of. the reign.of Ed. 
ward I. cap. 46. for the mode of levying the damages 
awarded; but which laſt ſtatute in fact preſcribes no 


particular mode or manner. 


In that caſe your Lordſhips found the defenders lia. 
ble in a certain ſum. in name of damages; but alſo 

found, That before execution againſt. the perſons | 

liable, competent time ought to be allowed for the 


* defenders to meet and ſtent themſelves for making up 


the purſuers damages, and. for. proportioning relief 
to ſuch as ſhall be obliged to pay more than their 
*,. ſhare.” The caſe is collected in the Dictionary, vol. U. 


page 87th. 


| ſwerinthe preſent caſe 3 but your Lordihips may autho- 


riſe or direct the defenders, within any limited time, 
to proportion or levy, any ſum that ſhall be awarded 
from the inhabitants of the City, by ſuch rules as 0 


the Court ſhall appear to be moſt expedient and juſt. 
| in reſpett whereof, &c. £2 
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The rule followed in that caſe will not entirely an- 


Ia. MONTGOMERY. 


